ST 98-0368-G L 12/01/1998 LEASI NG

Except for automobiles |eased for a period of one year or |ess,
| essors of tangible personal property in Illinois under true |eases
are considered to be the end users of the property to be |eased, and
the lessors incur Use Tax liability on the | essors' cost price of the
property. See, 86 Ill. Admn. Code 130.220. (This is a GL.)

Decenber 1, 1998

Dear Ms. XXXXX:

This letter is in response to your |letter dated June 15, 1998. W apol ogi ze
for the delay in responding to your inquiry. The nature of your letter and the
informati on you have provided require that we respond with a General Information
Letter which is designed to provide general information, is not a statenent of
Departnent policy and is not binding on the Departnent. See 86 Ill. Adm Code
1200. 120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

We are an STATE based corporation located in CITY STATE W are
| easi ng pipeline construction equipment to a contractor who has a job

inlllinois.

According to the information | received from your tax specialists on
June 15, 1998, since our equipnrent has been depreciated out, we are
not liable for any type of tax, i.e. corporate, incone, or sales, on

the | ease of our equi prent.

We al so understand that we will owe no business incone tax Since we
have no actual presence in the state of Illinois.

In the event that we sell nerchandise to our custonmer in Illinois, we
understand that we wll need to collect and remt a sales tax of
6. 25%

I am requesting that you please send ne a letter stating that this
information is correct, for ny tax records.

LEASES

Please note that the State of Illinois taxes leases differently for
Retail ers' Cccupation Tax and Use Tax purposes than the majority of other states.
For Illinois sales tax purposes, there are two types of |easing situations: true

| eases and condi ti onal sal es.

A conditional sale is wusually characterized by a nomnal or one dollar
purchase option at the close of the |lease term Stated otherwise, if lessors are
guaranteed at the tine of the lease that the | eased property will be sold, this



transaction is considered to be a conditional sale at the outset of the
transaction, thus making all receipts subject to Retailers' Cccupation Tax.

A true lease generally has no buy out provision at the close of the |ease.
If a buy out provision does exist, it nust be a fair market value buy out option
in order to maintain the character of the true | ease. Lessors of tangible
personal property under true leases in Illinois, are deenmed end users of the
property to be leased. See the enclosed copy of 86 IIl. Adm Code 130.220. As
end users of tangible personal property located in Illinois, |essors owe Use Tax
on their cost price of such property. No tax is inposed on rental receipts by
the State of Illinois. Consequently, |essees incur no tax liability.

Under Illinois law, lessors may not "pass through” their tax obligation on
to the |lessees as taxes. However, lessors and |essees nmay nmake private
contractual arrangenments for a reinbursement of the tax to be paid by the
| essees. If lessors and | essees have nade private agreenents where | essees agree
to reinburse lessors for the anpbunt of the tax paid, then | essees are obligated
to fulfill the ternms of the private contractual agreenents.

The above guidelines are applicable to all true |eases of tangible persona
property in Illinois except for autonobiles |eased under terns of one year or
| ess, which are subject to the Autonpbile Renting Cccupation and Use Tax found at
35 I LCS 155/1 et seq.

As stated above, in the case of a true lease, the lessors of the property

being used in Illinois would be the parties with Use Tax obligations. The
| essors would either pay their suppliers, if their suppliers are registered to
collect Use Tax, or would self-assess and remt the tax to the Departnent. | f

the lessors already paid taxes in another state with respect to the acquisition
of the tangible personal property, they would be exenpt from Use Tax to the
extent of the ampbunt of such tax properly due and paid in such other state. See
86 Ill. Adm Code 150.310(a)(3) encl osed.

The "selling price" (cost price) of the | eased property for Use Tax purposes
is reduced by an anount which represents a reasonable allowance for depreciation
if such property was acquired outside Illinois and was used outside Illinois
before being brought into Illinois for use. See 86 Il1l. Adm Code 150.105 and
150. 110, encl osed.

SALES TO | LLI NO' S CUSTOMERS

Pl ease find enclosed Form NUC-1, Illinois Business Registration, which is
used to register with the Departnment. Illinois taxes the retail sale and use of
tangi ble personal property wunder tw separate but related statutes. The

Retailers' Cccupation Tax Act, 35 ILCS 120/1 et seq. (1994 State Bar Edition),
i nposes a tax upon persons engaged in the business of selling tangible personal
property at retail. The Use Tax Act, 35 ILCS 105/1 et seq. (1994 State Bar
Edition), inposes a tax upon the privilege of wusing in this State tangible
personal property purchased at retail froma retailer

An Illinois retailer is anyone who either accepts purchase orders in
Illinois or who sells itens of tangible personal property which are located in
Illinois at the tinme of sale. See the enclosed copy of 86 I1ll. Adm Code
130. 605(a) . The I1llinois Retailer is then liable for Retailers' Qccupation Tax

on gross receipts from sales and nust collect the corresponding Use Tax incurred



by the purchasers at the rate of 6.25% plus any |ocal taxes applicable to their
selling |ocations.

In general, the inposition of the various sales tax related |local taxes in
Illinois are triggered when "selling" occurs in a jurisdiction inmposing a tax.
The Departnent's opinion is that the nost inportant element of selling is the
seller's acceptance of the purchase order. Consequently, if a purchase order is
accepted in a jurisdiction that inposes a local tax, that tax will be incurred.
See 86 IIl. Adm Code 270.115(b), enclosed. The tax rate is fixed by the
| ocation of the seller, not the delivery location. The fact that the item being
sold is shipped fromout-of-State or fromanother Illinois location is inmmterial
for purposes of local taxes if the sale occurs through order acceptance in an
Illinois jurisdiction inposing a local tax. For these transactions the |ocal tax
wi ||l be incurred.

If a purchase order is accepted outside the state, but the property being

sold is located in an Illinois jurisdiction that has inposed a local tax (see,
for exanple, Section 270.115(b)(3)), then the location of the property at the
time of sale will determine where the retailer is engaged in business for the

pur pose of determ ning the inposition of applicable |ocal sales taxes.

So long as a seller does not accept purchase orders in Illinois, and so |ong
as the itens it sells are not located in Illinois at the tine it sells them it
need not register as an Illinois retailer.

Anot her type of retailer is the retailer maintaining a place of business in

I'11inois. The definition of a "retailer maintaining a place of business in
Il1linois" is described in 86 IIl. Adm Code 150.201(i), enclosed. This type of
retailer is required to register wth the State as an Illinois Use Tax collector.
See 86 Ill. Adm Code 150.801, enclosed. The retailer nust collect and remt Use
Tax to the State on behalf of the retailer's Illinois customers even though the
retailer does not incur any Retailers' Cccupation Tax liability. Pl ease note
that out-of-State retailers with any kind of representative in Illinois (not just

sales or |ease agents) are required to register as out-of-State Use Tax
col l ectors.

The final type of retailer is sinply the out-of-State retailer that does not

have sufficient nexus with Illinois to be required to submt to Illinois tax |aw.
A retailer in this situation does not incur Retailer’' OCccupation Tax on sales
into Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer's Illinois custonmers will still incur Use Tax

on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State.

The United States Suprenme Court in Qill Corp. v. North Dakota, 112 S.C.
1904 (1992), set forth the current guidelines for determining what nexus
requi rements nust be nmet before a person is properly subject to a state's sales
tax laws. The Suprene Court has set out a two-prong test for nexus. The first

prong is whether the Due Process Clause is satisfied. Due Process wll be
satisfied if the person or entity purposely avails hinself or itself of the
benefits of an economc market in a forumstate. Id. at 1910. The second prong

of the Supreme Court's nexus test requires that, if due process requirenents have
been satisfied, the person or entity nust have physical presence in the forum
state to satisfy the Comrerce C ause.



A physical presence does not nean sinply an office or other physical

bui | di ng. Under Illinois tax law, it also includes the presence of any
representative or other agent of the seller. The representative need not be a
sales representative and it is inmmterial for tax purposes that the
representative's presence is tenporary.

I hope this information is hel pful. If you have further questions related
to the Illinois sales tax laws, please contact the Departnent's Taxpayer

Information Division at (217) 782-3336.
If you are not under audit and you wish to obtain a binding Private Letter

Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Terry D. Charlton
Associ at e Counsel

TDC: nsk
Encl .



